United States Court ofAppeals 
for the Second Circuit 



APPELLANTS 

BRIEF 




ORIGINAL fi 


■ .V- ■; 


To 6e argued by 
.Jacob W. Friedman 


States (Enurt flf AjjpFiaB 

For the Second Circuit 


THE UNITED STATES UF AMERC1A, 

Plaintiff-Appellee, 


ayaimst 


WI LLIAM DEL TORO and WI LLI A VI KAUFMAN, 

Ueftndunts-AppeUants. 


BRIEF OF DEFENDANT-APPELLANT 

wiluam del tokoTT OCT 41974 JiJ 


Marc Hermelin, 

Attorney for Defendant-Appellant, 
William Del Toro, 

205 East 61st Street, 

New York, N. Y. 10021. 


.Jacob W. Friedman, 

of coumel. 
























TABLE OF CONTENTS 


Stateinent of the Case 

The Indictment, Statutes Involved, Evidence and 
Proceedings on Trial . 

Grounds of Appeal . 

Ar<; r men t: 

Point 1 I—The alleged potential recipient of the 
bribe (1 edro Morales) was not a federal oflicial 
or employee within the scope of 18 V. S. ('ode 
Sec. 201 (a) .. 

Point II The defense of entrapment was estab- 
lished both through the evidence of instigation 
and the failure to prove predisposition 

Point III—Since Kaufruan did not testify, the 
adrnission ot his post-conspiracy statements 
vio!ated Del Toro’s right of confrontation .... 

Point IV—Any prosecution for conspiracy was 
barred by its clainied consunnnation . 

Point V —It was error to charge that an anibigu- 
ous answer might constitute perjury 

Point VI—The charge failed to include an ade- 
quate discussion of the exculpatory statements 
and circunistances affecting Del Toro 

Grounds Presented by Appellant Kaufnian 

Conclcsion . 












£• 


ii table or contents 


Blunden v. United States, 169 F. 2d 991. 4 

Brown v. United States, 245 F. 2d 549 . 6 

Bruton v. United States, 391 U. S. 123 . 7 

('onmionwealth v. Giles, 353 Mass. 1, 228 X. E. 

2d 70 . 9 

Kriełunan v. United States, 256 U. S. 363 . 4 

Krulewitch v. United States, 336 U. S. 440 . 7 

People v. Jaflfe, 185 X. V. 497 . 5 

Pinkerton v. United States, 328 l T . S. 640 . 8 

Shennan v. United States, 356 U. S. 369 . 6 

Sorrells v. United States, 287 l . S. 435 . 6 

United States v. Center Veal & Beef Co., 162 F. 

2d 766 . K 

United States v. lJiago, 320 F. 2d 898 . 9 

United States v. Musgrave, 444 F. 2d 755 . 10 

United States v. Percivault, 490 F. 2d 126. 7 

United States v. Kussell, 411 U. S. 423 . 6 

United States v. Sager, 49 F. 2d 725 . 8 

United States v. Strang, 254 U. S. 491 . 3 

United States v. Thayer, 214 F. S. 929 . 6 

United States ex rei. łtice v. Yineent, 491 F. 2d 1326 7 

United States v. Wal son, 489 F. 2d 504 6 


\ 





















TABLE OF (.'ON TEN TB iii 

FAOE 

United States v. Zeuli, 137 F. 2d 845 . g 

Williams v. United States, 93 F. 2d 685 . 10 

Ke Yee Gee, 83 F. 145 . ^ 


Statutes Cited 

18 U. S. ('ode Secs. 201 (a) and 201 (lj-2) . 1,2,3 

18 U. S. Codę Sec. 371 . 2 

18 l T . S. Codę Sec. 1023 


1 




























£>tatra (Cnurt nf Apjjpalfi 

Fok tuk Skcono Circuit 
74-2021 

1 iiE l nitko States ok America, 

1*1(1 intiff -A pprllrc. 

iiytiiii.st 

William Del Toro and William Kaufman, 

Ifafendunts --1 ppelłanłs. 


BRIEF OF DEFENDANT-APPELLANT 
WILLIAM DEL TORO 


Statement of ihe Case 

Defendant-appellant William Del Toro appeals from a 
judginent of tlie United States District Court for the 
Southern District of New York, rendered on .July 25, 1074. 
after trial before Knapp, D.J., and a jury, convicting liim 
of conspiracy (1H U. S. Codę Sec. .‘171), bribcry (18 U. S. 
Codę Sec. 201-b-2) and perjury (18 U. S. Code‘sec. 1623). 
Fhis appellant was sentenced to concurrent terma of a year 
and a day on eacli eount. Enforcement of the mandate 
has been stayed by tliis Court pending the appeal. 

The Indictnient, Statutes Involved, Evidenee and 
Proceedings on Trial 

Thesc matters are fully set forth in the brief of defend- 
ant-appellant Kaufman, and to avoid needless repetition. 





we adopt them in accordance witli Kule 28(i) of the Federal 
Rules of Appellate Proceduro. 

Grounds of Appeal 

1. The alleged potential recipieut of the bribe (Pedro 
Mor aleś) was not a federal official or employce within the 
scope of 18 l T . S. Pode Sec. 201 (a). 

2. The defensc of entrapinent was establiahed l>oth 
through the evidenee of instigation and the failure to prove 
predisposition. 

3. Since Kaufraan did not testify, the adrnission of lńs 
post-conspiracy statements \iolated Del Toro’s right oł 
confrontation. 

4. Auy prosecution for eonspiracy was bar red by its 
claimed consumniation. 

ó. It was error to charge that an ambiguous answer 
might constitute perjury. 

(j. The charge failed to inelude an adeąuatc discussion 
of the exculpatorv statements and circumstanees affecting 
Del Toro. 

7. Urounds presented by appellant Kaufrnan. 





ARGUMENT 

POINT I 

The alleged poteutial recipienl of the hribe (Pedro 
Morales) nas not a fcderal ofheial or eniployec within 
the scope of 18 U. S. Codę See. 201 (a). 

The statute, entitled “Bribery of pubhc offieials and 
witnesses,” states: 

“tor the purposes of this section: ‘public official’ 
means Member of Congress, the Delegate from the 
District ot Columbia, or Resident Commissioner, 
eithei before or after he bas (jualified, or an officer 
or employee or person acting for or on belialf of the 
United States, or any department, agency or braneh 
of Governinent thereof, including the District of 
Columbia, in any official function, under or by 
authority ot any such department, agency, or 
braneh of Government or a juror . . 

The basie question before the Court is whether Morales, 
"h° hcld the office of Deputy Assistant Administrator of 
the New \ork City Model Cities Administration, comes 
withm the statutory description. That Administration is 
(inanced in part by the United States Department of 
Housing and l rban Development pursuant to 42 U. S. 
Codę Sec. 3305. 

In Lnited States v. Struny, 254 U. S. 491 (1921), the 
Court affirmed a demurror to an indietment, holding that an 
inspeetor employed by the Kmergeney Fleet Corporation 
—which had been organized by the United States Shipping 
Board under authority of federal statut*—was not an 
officer or agent *4' the United States. 


* 

* * 
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Kl ich wint v. United States, 256 U. S. 562 (1921), unani- 
mously reversed a bribery convietion based upon payment 
to a railroad porter to induce him to violate his duty 
wbiło employed in a station of a railroad controlled and 
operated by the United States under the pertinent wartime 
legislation. The Court held the porter not to be “a person 
acting for or on behalf of the United Sta s in any official 
funetion.” 

In the frequently cited case of Re l ec Uee, 85 F. 145 
(1897), the Court disraissed the case against an aceused 
who was charged with having otTered a bribe to an inter¬ 
preter appointed by the Secretary of the Treasury, holding 
the interpreter not to be acting for the governraeut in an 
official funetion while serving before a commissioner on 
the hearing of a criminal coniplaint. 

A signitieant aspect of tliis phase of the case is tliat 
Morales, whetlier before or after he tosumed the role of 
informant, lacked the power to accomplish the object of 
any bribe. When the so-called negotiations to lease the 
Ludwig Bauman building were in progress, he was utterly 
without authority to approve the lease or even to recom- 
inend its approval. The sole power in this regard was 
vested in the Real Estate Department of the City of New 
York. The limit of Morales’ authority at any time was 
recommendation as to site. Under such circumstances the 
conviction cannot be sustained. The facts coine within the 
principle followed in Blunden v. United States, 169 F. 2d 
991 (1948). Tlicie the conviction under 18 U. S. Codę Sec. 
201 was reversed and the information dismissed upon the 
simple ground that the Government empolyee receiving the 
bribe “had no authority to give or even recommend the 
priority or advantage which the appellants sought.” 

The etfect of the foregoing state of the law is the con- 
clusion tliat neither bribery nor conspiracy was proven. 



* .) 

Eveu if it bu assumed urgutudo tlmt Morales was a federal 
employee—which, of cour.su, we disputu—his ultiinatu 
contact with the appullants was manifestly in the status of 
an inforrnur. One may not bu convieted of a criniu wlicn 
facts exist unknown to hirn which would havu rendured the 
complutu perpetration of the criniu itself impossible. Cf. 
People v. Jaffe, 185 X. Y. 497 (190fi). 

POINT II 

The defense of entrapnient was established bolh 
through the evidenee of instigation and the failure to 
prove predisposition. 

Thu tapus of thu convursations betwucn the informcr 
Morales and appellant Del Toro are replete with instances 
of Morales’ constantly inducing bribery. Thus in Eshibits 
4 (pp. 27, 28, .!0, .*>4, .>(5) and o (pp. 77-78) we find Morales’ 
persuasive runiarks such as thu following: 

“Coinu on, mail . . . That’s thu ruason I’m coming 
to you . . . You know I’in going to take eare of 
you. ’ ’ 

Dul Toro’s ruaction is signiticant: 

“No, no, no, no. 'i don’t want to bu involved." 

Thun collotjuies such as thuse: 

Morales: “And you don’t want to help me. You’re 
a son of a bitek. Dainu it . . . ’ ’ 

Dul Toro: “1 understand, but it cannot be 
donu ...” 

Moralus: “YouTo gonna gut sonie piece of the 
action. ’ ’ 

Del Toro: “Not me, 1 don’t kavc nothing to do 
with nothing. You know that.” 



A situation such as the foregoing eminently calls for tłu* 
application of the rulcs concerning entrapment, as most 
recently considered by the Supremę Court in United States 
v. Russell, 411 U. S. 423 (1973), following the previous 
Holdings in Sorrells v. United States, 287 U. S. 435 (1932), 
and Shcrman v. United States, 356 U. S. 369 (1958). The 
fundamenta! inquiry continues to be whether the criminal 
design was dcliberatcly implanted or promoted in the ntind 
of an innocent person in order that the latter might be 
prosecuted. Sec United States v. Wat son. 489 F. 2d 504 
(1973). The entrapment defense is equally applicable to 
the conspiracy and the substantive crimes eharged. 

Even as to the perjury the same conclusion must logieally 
follow. With the government having possession of tapes 
of an individual’s eonversations, it is obvious that his use 
as a supposed witness before a grand jury is simply a 
device or pretext to get him to ineriminate himself so as 
to render him liablc to prosecution for perjury. See 
United States v. Thayer, 214 F. S. 929 (1963); Broun v. 
United States, 245 F. 2d 549 (1957). 

POINT III 

Since Kaufmau did not testify, the admission of his 
post-conspiracy statenients yiolated Del Toro’s right of 
confrontation. 

A part of the Government’s case eonsisted of reading 
the testimony given by Kaufman before the grand jury, 
including the recantation involving Del Toro. However, 
Kaufman did not testify on the trial; Del Toro had no 
opportunity to eross-examine him; and it is patent that 
the trial jury eould not avoid being inlluenced by those 
statenients in assessing Del Toro’s possible guilt. 
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It is submitted that the foregoing procedurę was clearly 
violative of Del Toro’s rights to confrontution as secured 
by the Sixth Ainendment. The lcading cases on this subject 
are Krulewitch v. United States, 336 U. S. 440 (1968), and 
Bruton v. United States, 391 U. S. 123 (1968). In the six 
years elapsed sińce the latter decision, it has beeu cited in 
federal reported cases morę than three hundred tiraes, 
including this Court’s recent approval in United States v. 
Percivault, 490 F. 2d 126 (1974), and United States ex rei. 
Iiice v. Yincent, 491 F. 2d 1326 (1974). In Bruton, supra, 
the admissions of a codefendant, who did not testify, impli- 
cated the appellant and therefore constituted reversible 
error. The Court found substantial risk that the jury; 
despite instructions to the contrary, inight on a joint trial 
look to the ineriminating statements of the accomplice in 
determining the appellant ’s guilt, and that this violated 
the right of confrontation, Mr. Justice Brennan pointing 
out further: 

“The unreliability of such evidence is intolerably 
compounded when the alleged accomplice, as herc, 
does not testify, and cannot be tested by cross- 
esamination.” 

Moreover, the Courts have consistently rejected “the uaive 
assumption that prejudieial etfects can be overcome by 
instructions to the jury.” Krulewitch, supra. 

POINT IV 

Any prosecution for conspiracy was barred by ils 
claimed consunimation. 

A study of both the indietment and the evidence clearly 
shows that the substantive otfense of bribery claimed to 
have beeu commilted in furt bera nce of the conspiracy 
necessitated the joint aetion or cooperation of two or 



mou* persona. I lider isucli circumstances the alleged 
offenders may not be prosecuted for both conspiracy and 

SU 1 bstantlVe crime «- In «hort, if the object of the 
a eged conspiracy fequires eoncerted action among the 
conspirators and the conspiracy was in faet consummated, 
thej may not be prosecuted both for the conspiracy and 
tlić substantive ofFense. 

It is settled law tliat where the substantive erime which 
S he “ bj i ect ot the conspiracy charged has actually been 
committed (or the Govermnent so contends), there can 
be no conspiracy to comrnit where “the substantive erime 
necessarily required the mutual cooperation of those 
charged as the conspirators,” as this Court held in United 
■States v, Sager, 49 F. 2d 723 (19.31). As Learned Hand, 

(1943) 1 ’ " r0tŁ 111 1 mtcd Słałes '• Zeult > 137 F. 2d 845 

Lower tederal courts have several times decided 
ihat, if a erime necessarily involves the mutual co- 
operation of two persona, and if they have in faet 
committed the erime, they may not be convicted 
ol a conspiracy to commit it . . . Although the 
Suprenie Court has uever actually so decided, it 
bas twice clearly approved the doctrine; and we 
accept it as settled law. United States v. Katz, 

271 I . S. :i,)4; (Jebardi v. United States, 287 U s' 
112 .” 

Sec also this Court V decision in United States v. Center 
I eal d lieet Cu .. 162 F. 2d 766 (1947). 

/i.nć\ Ull ?Ż *!!• l ‘ inkertl>n v - V *'*ed States, 328 U. S. 640 
(1346), the Supremę Court referred with approval to the 

doctrine ol the foregoing eases tliat there is no basis for 
‘a conspiracy charge” as distiuguished froin the “sub- 
stantne charge,” “where the agreement of two persons 
is necessary for the completion of the substantive erime 



aiul there is no ingrcdient in the conspiracy which is not 
present in the completed crime.” 

In thc case at bar there can bc no doubt that the crime 
charged as the object of the alleged conspiracy required 
as a very minimum sonie reciprocal action of the con- 
spirators. Therefore, upon the eommission of the sub- 
stantive crime a prosecution for conspiracy would not 
survive, so that the lirst count of the indictment must be 
dismissed. 

POINT V 

It was error to charge that an amhiguous answer might 
constitute perjury. 

The Court instructed the jury that they could convict 
of perjury if the answers were ambiguous or even true, 
so long as there was an intent to deceive (1030). 

The law will not sustain a perjury convietion based on 
ambiguous testimony. Cuntnionwealtlt v. CJiles, 353 Mass. 
1, 228 X. E. 2d 70 (1907). The rule was recognized by 
this Court in United States v. Uiaga, 320 F. 2d 898, 907 
(1963). 

The indictment itsclf. in so far as perjury is charged, 
is replete with answers of an ambiguous character, such 
as: “1 don't think so ... I don’t remeinber that kind of 
a conversation” (count 4); “I don’t recall it . . . lt may 
be possible that I had a conversation something like that” 
(count 5)—and many others. It therefore was of par- 
amount importance that the Court should have excluded 
ambiguous testimony as a possible basis for a perjury 
conviction. 
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POINT VI 

The charge failed lo include an adequate discussion 
of ihe exculpatory statenients and circumstances affecting 
Del Toro. 

In the review of the evidence relating to conspiracy 
and bribery (1515-1525), tbo references to Del Toro’s 
alleged participation madę only casual mention of his 
claim “in essence that all he intended to do was to get 
Morales off his back” (1518). The tenor of the language 
in effect gives little or no force to the tapes, in the 
course of which Del Toro, while obviously unaware of the 
recording procedurę, repeatedly negatived any participa- 
tion, whether in conspiracy or intent to bribe. The error 
was compounded in its assuinptiou of an alleged con¬ 
spiracy in August, 1972, in the face of evidence dealing 
witli events four or five months later. Duc exception was 
taken to the foregoing (1533). 

It is well established that a trial judge’s summary of 
the evidence for edification of the jury must be fair, 
adecjuate and not one-sided. ]\’illiams v. United States, 
93 F. 2d (>85 (1938). The instructions must carefully 
maintain a judicial attitude of complete iinpartiality. 
United States v. Musgrare , 444 F. 2d 755 (1971). 

The omission becomes especially significant when it is 
noted that at the time of the motions for judgment of 
acquittal the Court expressed its owu doubts as to the 
suftieiency of the evidence to cstablish the guilt of Del 
Toro. 




Grouiuls Preseuted by Appellaul Kaufmau 

Sevcral other points are being urged by the eoappel- 
lant. These for the most part have not been duplicated 
herein. Such omission is not to be deenied an abandon- 
ment thereof should this Court hołd them to be meri- 
torious and applieable to both so that the status of this 
appellant may be coniprehended within such determina- 
tion. Accordingly, the arguments referred to are deenied 
adopted by reference pursuant to Kule 28(i) of the Fed- 
eral Kułeś of Appellate Procedurę. 

CONCLUSION 

The judgment appealed from should be reversed and 
the indictmenl dismissed, or, in the alternative, a new 
trial ordered. 

Kespectfully submitted, 

Mahc Helmeun, 

Attoruey for Defendunt-Ayptllunt 
Wilitom Del Toro. 

,Iacok W. Friedman, 

of counsel. 
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